




Chapter 6 

Section 8(a) Arrangements
 

Agreements for performing 
Section 8(a) work are covered by the 
Small Business Act, as amended par­
ticularly § 7(j)(l0), 15 USC 
636(j)(l0) and 13 CER. §124.321, 
§124.314 and 48 CER. § 9.6. As 
will be discussed, these arrangements 
thus are far more restrictive than an 
arrangement with a disadvantaged 
party who is not 8(a) certified. 

The 8(a) concern shall notify the 
applicable field office and request 
approval for any contemplated agree­
ments, arrangements or 
understandings, regardless of type, 
that may in any way give an interest 
to any person, other than those upon 
whom eligibility was based, in the 
operation, management or control of 
the 8(a) concern. These include, 
but are not limited to, joint venture, 
management, sponsorship, or train­
ing agreements. Joint venture, 
management and similar agreements 
between an 8(a) concern and a part 
owner of the concern are prohibited. 

There are specific size limitations 
so that an 8(a) concern cannot enter 
into a joint venture with any con­
cern other than one that meets the 
8(a) standards except for certain 
Program Participants owned and 
controlled by Indian Tribes. An 8(a) 
concern entering into a joint venture 
agreement with another concern is 
considered to be affiliated for size 
purposes with the other concern 
with respect to performance of the 
8(a) subcontract. As such, the 
annual receipts or employees of the 
other concern are included in deter­
mining the size of the selected 8(a) 
concern. The combined annual 
receipts or employees of the concerns 
entering into the joint venture must 

meet the size standard for the SIC 
code industry designated for the con­
tract. 

A violation of any of the applica­
ble rules or regulations has grim 
consequences since a violation of 
any of the required provisions of a 
joint venture agreement may cause 
the SBA to direct the 8(a) concern 
to cancel the agreement or terminate 
the concern's Program Participation. 
The following provisions shall be 
included in all 8(a) joint venture 
agreements: 

1. A provision setting forth the pur­
pose of the joint venture. 

2. A provision designating the par­
ties to the joint venture as 
co-managers. 

3. A provision stating that not less 
than 51 percent of the net profits 
earned by the joint venture shall 
be distributed to the 8(a) con­
cern. (The distribution of 
proceeds shall be based on the 
after tax net profits of the joint 
venture). 

4. A provision providing for the 
establishment and administra­
tion of a special bank account in 
the name of the joint venture. 
This account shall require the 
signature of all participants to 

the joint venture or designees for 
withdrawal purposes. All pay­
ments due the joint venture for 
performance on the 8(a) subcon­
tract shall be deposited in the 
special account from which all 
expenses incurred under the sub­
contract shall be paid. 

5. An itemized description of all 
major equipment, facilities, and 

other resources to be furnished 
by each Participant to the joint 
venture, with a detailed schedule 
of cost or value of each. 

6. A provision specifying the 
responsibilities of the parties 
with regard to contract perfor­
mance, source of labor and 
negotiation of the 8(a) contract 
and any subcontracts to the joint 
venture. 

7. A provision specifying that an 
approved joint venture agree­
ment may be amended in writing 
from time to time by the parties, 
but that all amendments, exten­
sions and modifications to, and 
deviations from, requirements of 
the agreement shall be subject to 
prior approval by the 
AA/MSB&COD or his/her 
designee. 

8. A provision providing for the 
establishment of a working capi­
tal fund at the onset of contract 
performance. A provision pro­
viding for maintaining and 
adding to the working capital 
fund throughout performance of 
the contract. 

9. An employee of the 8(a) concern 
must be the designated project 
manager responsible for contract 
performance. 

10. Accounting and other adminis­
trative records relating to the 
joint venture shall be kept in the 
office of the 8(a) concern, unless 
approval to keep them elsewhere 
is granted by the 
AA/MSB&COD based upon the 
firm's written request. Upon 
completion of the contract per­
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formed by the joint venture, the 
final original records shall be 
retained by the 8(a) concern. 

11. Quarterly financial statements 
showing cumulative contract 
receipts and expenditures 
(including salaries of the joint 
venture's principals) shall be sub­
mitted to SBA not later than 45 
days after each operating quarter 
of the joint venture. 

12. A project-end profit and loss 
statement shall be submitted no 
later than 90 days after comple­
tion of the contract including a 
statement of final profit distribu­
tion. 

Further requirements of a joint 
venture arrangement are: 

1. All parties to the joint venture 
must sign such documents as are 
necessary to obligate themselves 
to ensure performance of the 
8(a) contract. [C.ER. § 
124.321(e)]. 

2. The joint venture shall provide 
for continuance of performance 

of the contract in case of organi­
zational dissolution or 
bankruptcy of one of the parties 
to the joint venture. 

3. The joint venture agreement 
shall specify an arbitrator to set­
tle any dispute that may arise, 
and shall delineate duties and 
responsibilities for continuing 
the performance of the contract 
while disputes are being 
resolved. 

4. The 8(a) partner to an eligible 
joint venture, and not the aggre­
gate of all parties to the joint 
venture, must perform the 
applicable percentages of work 
required by [13 C.ER. §124.314], 
[13 C.ER. §124.321(f)]. 

A Management Agreement is not 
recommended since it is so restric­
tive. For example, a Management 
Agreement cannot transfer actual 
control of the day-to-day operations 
of the 8(a) concern to another con­
cern, whether disadvantaged or not, 
or to an individual(s) other than the 
individual(s) upon whom 8(a) 

Program eligibility is based. 
Management agreements are intend­
ed to provide 8(a) concerns with 
advice and assistance, not to permit 
a second person or business entity to 
actually perform the tasks required 
under a particular 8(a) award. The 
management concern cannot per­
form any services for the 8(a) 
concern that can be obtained 
through SBA or at a reasonable cost 
in the open market. The 8(a) con­
cern shall submit to SBA itemized 
invoices for services received from 
the management concern which 
shall be compared to assure that they 
conform with the management 
agreement and approved for payment 
by the SBA prior to payment by the 
8(a) concern. 

These arrangements are governed 
by very specific rules and regulations. 
A teaming agreement - joint venture 
which complies with the present reg­
ulations is attached. For the ease in 
considering this, the respective sec­
tions of the applicable regulations 
are listed at the end of various para­
graphs.• 
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FORMJ 

Teaming Agreement 

This Teaming Agreement, made and entered into 

this __ day of , 199__ , by 

and between , a 

_____~ corporation, with its 

principal office and place of business in _ 

(hereinafter, 

"Section 8(a)") and ~ _ 

a corporation, with 

its principal office and place of business in _ 

______~ (hereinafter, 

"Participant") (both Section 8(a) and Participant col­

lectively are sometimes referred to as the "Joint 

Venturers"). 

WITNESSETH: 

WHEREAS, Section 8(a) is a Minority Business 

Enterprise, certified by the Small Business 

Administration under Section 8(a) of the Small 

Business Act, and 

WHEREAS, the Joint Venturers jointly submitted a 

bid to, and a contract (hereinafter referred to as a 

"Contract" as more fully defined in Section 1 hereof) 

has been awarded by _ 

(hereinafter referred to as the "Contractor"), for the 

construction of Project No. (hereinafter 

referred to as the "Project"); and, 

WHEREAS, Section 8(a) does not have the finan­

cial capacity to obtain the necessary payment and 

performance bonds and does not have sufficient experi­

ence and funds to handle the financial and managerial 

commitments arising from the bid and Contract, and 

Participant on certain terms is willing to obtain such 

bonds and provide such finances and managerial assis­

tance; and 

WHEREAS, the parties hereto desire to form a team 

arrangement (hereinafter referred to as the "Joint 

Venture") in order that their respective interests under 

the Contract, including services to be rendered, work to 

be done, profits derived therefrom, and liabilities for 

losses arising thereunder, be defined by an agreement in 

writing. (48 C.ER. §9.6) 

NOW, THEREFORE, said parties hereto hereby 

form a team arrangement and constitute themselves as 

Joint Venturers for the purpose of performing and com­

pleting the Contract, but not for any other purpose, it 

being expressly understood that this Agreement con­

templates only the furnishing and performance of the 

work, labor, service, materials, plant, equipment and 

supplies necessary for the completion of the Contract 

defined herein and that the parties are not making any 

permanent partnership agreement or joint venture 

agreement to bid for, or undertake, any contracts other 

than said Contract. 

To carry out the Joint Venture the parties hereto 

mutually agree as follows: 

1. The work to be performed by the Joint Venture shall 

consist of all obligations required of the Joint 

Venture pursuant to the Contract and all change 

orders and supplemental agreements entered into 

with the Contractor in connection with the 

Project. Hereinafter, the term "Contract" shall 

refer to and include the Contract awarded to the 

Joint Venture by the Owner with respect to the 

Project, together with all change orders and supple­

mental agreements relating thereto. The Joint 

Venture shall operate under the name of _ 

_____~ . Each of the parties 

shall sign such documents as are necessary to oblig­

ate themselves to ensure performance of the 

Contract. 13 C.ER. §124.321(c)(2). 

35 



2. Each of the parties shall have an undivided interest 

in the Joint Venture and shall participate in its net 

gains and profits and share in its losses and liabili­

ties in the proportion set opposite its name in the 

next succeeding sentence. In addition, the interests 

of the parties hereto in and to the Contract, all 

monies which may be derived from the performance 

thereof, and all obligations and liabilities of each of 

the parties hereto as between themselves in connec­

tion with the Contract, and with respect to any and 

all liabilities, costs and expenses in connection 

therewith, shall be in the following proportions, 

viz.: 

PERCENTAGE 

OF AFTER TAX PERCENTAGE 
NAME NET PROFIT OF LOSSES 

Section 8(a) 51 % 0% 

Participant 49% 100% 

13 C.ER. §124.321(c) 

3. Each of the parties shall be a co-manager of the 

Joint Venture and in order to facilitate the handling 

of all matters and questions in connection with the 

performance of the Contract by the parties hereto, 

an Administrative Committee shall be formed and 

each of the parties shall appoint the following rep­

resentatives (herein called the "Designees" and 

"Alternates") to act for each respective party in all 

such matters with full and complete authority in its 

behalf in relation to any matters or things in con­

nection with, arising out of, or relative to, this Joint 

Venture, and to act for and bind the respective par­

ties to any and all matters or things involving the 

performance of the Contract. Section 8(a) hereby 

appoints _ 

as its Designee and _ 

as its Alternate. Participant hereby appoints 

__________________ as its 

Designee and _ 

as its Alternate. The aforesaid Designees of the 

Administrative Committee and their Alternates 

have been designated by the Joint Venturers to act 

for, and on behalf of, the party each one represents 

with full authority in any matter or thing in con­

nection with or relating to the Contract, including, 

but not limited to the negotiation and execution of 

contracts (including but not limited to contracts for 

labor and materials from the parties to this 

Agreement and other subcontractors), the determi­

nation of working funds, materials, plant and 

equipment to be supplied, the manner of perfor­

mance, the assignment of work between the Joint 

Venturers, the settlement of disputes with the 

Contractor and with others, changes and modifica­

tions in the extent or scope of the work, and the 

organization of the Joint Venture and its personnel. 

Actions and decisions of the Administrative 

Committee shall be by unanimous vote and shall as 

to any and all matters having to do with the Joint 

Venture, the Project, the Contract, the perfor­

mance thereof under this Agreement or otherwise, 

the interpretation of this Agreement, and all claims 

and disputes hereunder, be final, conclusive and 

binding on the Joint Venturers with the same force 

and effect as if each Joint Venturer had specifically 

or affirmatively taken such action or decision. The 

Administrative Committee shall be given such spe­

cific powers in addition to the foregoing as the Joint 

Venturers may from time to time unanimously dele­

gate. The Administrative Committee shall also 

have the power to delegate to one or more persons 

such of its powers as it deems necessary or conve­

nient in the best interests of the parties hereto. If 

necessary or desirable, each of the parties hereto 

shall execute and deliver to their respective 

Designees such powers of attorney as may be 

required to enable them to properly perform the 

duties entrusted to them. It is understood and 

agreed that none of the parties hereto nor any of 

their Designees or Alternates shall have the power 

to borrow money for, in the name of, or to pledge 

the credit of, the other party to this Agreement, 

either individually or on joint credit with such a 

party. 13 C.F.R. §124.32l(c). 
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